GA.CRADO B\M RONMENTAL GOALI TT N
| BLA 94-223 Deci ded Decenber 17, 1997

Appeal froma Decision of the Sate Orector, (ol orado, Bureau of Land
Managenent , denying protest to issuance of oil and gas | ease. (QOG 55739.

Afirned.

1 Environnental Quality: Environnental S atenents--
National Environnental Policy Act of 1969:
Environnental Statenents--Ql| and Gas Leases:
Nonconpetitive Leases--Ql and Gas Leases: fers to
Lease- - WI der ness Act

The BLMis not required to prepare a site-specific
environnental inpact statenent prior to issuing an oil
and gas | ease when BLM previ ously anal yzed t he
significant environnental consequences of |easing the
| and and declined to designate the |and for further
study and protection as a w | derness study area under
section 603 of the Federal Land Policy and Managenent
Act of 1976, as anended, 43 US C § 1782 (1994).

APPEARANCES. Norman J. Mullen, Esg., Golorado Environnental Goalition,
Gand Junction, (olorado, for Appellant; Lyle K Rsing, Esq., Gfice of
the Regional Solicitor, US Departnent of the Interior, Lakewood,

ol orado, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE KELLY

The ol orado Environmental Goalition (CGEQ has appeal ed froma
Decision of the Sate Drector, Glorado, Bureau of Land Managenent (BLN),
dat ed Novenber 24, 1993, denying its protest to i ssuance of an oil and gas
| ease for public lands in the Vermllion Basin (North Lhit) in northwestern
ol orado. The CEC had previ ously supported the designation of these |ands
as a Wl derness area under the WIderness Act, as anended, 16 US C 88
1131-1136 (1994).

142 | BLA 49

WAW Ver si on



| BLA 94-223

By Notice of Conpetitive Lease Sal e dated Septenber 23, 1993, BLM
notified the public that it intended to conpetitively |ease parcel No.
Q3G 55739 and five other parcels of public land in the Vermllion Basin
(North Lhit). Parcel No. Q3G 55739 consists of 1,284.56 acres of land in
secs. 4and 5 T. 11 N, R 98 W, Sxth Principal Mridi an, Mffat Gounty,
Ml orado, in BLMs Little Shake Resource Area, Qraig Dstrict. Q1 Novenber
3, 1993, (EC protested the issuance of the six |eases, contending that it
was "not in the public interest to sell these | eases in an area proposed
for wlderness before Gongress has a chance to pass on the suitability of
the area for wlderness." (Letter to BLM dated Nov. 8, 1993.) The CEC
feared that, "[i]f BLMissues leases in this area, it nay be precludi ng
(ongress' opportunity to consider and designate this area for protection.™
(Letter to BLM dated Gct. 29, 1993, at 1.) In addition, it asserted that
the environnental inpacts of oil and gas expl oration and devel opnent "have
not been adequatel y addressed [by BLM" and that unnecessary and undue
degradation of the affected public lands wll occur. (Letter to BLM dated
Nov. 8, 1993.)

The conpetitive sal e was hel d on Novenber 10, 1993, but no bids were
submtted. A simltaneous | ease draw ng was conducted on Noveniber 16,
1993. The nonconpetitive | ease offer submtted by the Liberty Petrol eum
Qorporation (Liberty) was drann with first priority for parcel No. GQOG
55739. No offers were filed for any of the other parcels.

In his Novenber 1993 Decision, the Sate Drector denied CEC s protest
to issuance of a lease for parcel No. GQOG 55739, as well as the other
parcel s challenged by (BEC The Sate Orector noted that, at the tine of
itsinitial inventory in 1979, BLMhad declined to designate the area
sought to be | eased as a w | derness study area (V83 because "t he
Vermllion Basin [(North Lhit)] did not neet the criteria required by the
WI derness Act for wlderness area designation. In particular, it did not
neet the roadless criteria and was found to be heavily inpacted by man' s
inprints.” (Decision at 1.)

The Sate Drector then concluded that issuance of a | ease conforned
wth BLMs April 26, 1989, Little Shake Resource Managenent H an (RW),
governing activities on public lands in the Littl e Shake Resource Area.
The i ssuance al so conforned to BLMs Q1 and Gas P an Arendnent to the
Little Shake RMP, adopted Novenber 5, 1991, which specifically governed oil
and gas leasing and related natters on those | ands, since they "provide[d]
for oil and gas | easing, subject to site-specific [protective]
stipulation[s]." (Decision at 1.) He concluded that precluding | easi ng
"woul d requi re an RW anendnent invol ving public input, review and protest
opportunities,” but that BLMhad no infornation at that tine indicating
that such an anendnent was necessary. |d.

Fnally, the Sate Drector held that C(EC had failed to denonstrate
“that the stipulations [to be incorporated in the | ease] are not adequate

to protect the resources of the area or that unnecessary and undue
degradation w |l occur because of leasing.” 1d.
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The Sate Orector concluded that BLMwoul d | ease parcel No. Q3G 55739
to Liberty and woul d nake the other parcels avail abl e for nonconpetitive
leasing for a period of 2 years after Novenber 11, 1993. (Decision at 2.)

However, he stated that BLMwoul d "defer issuance of th[at] * * * | ease
until the opportunity to file a fornal appeal is exhausted and the natter
of a stay is resolved." Id.

The CEC filed a tinely notice of appeal wth BLM chal | engi ng the
Decision only to the extent that it had denied its protest to issuance of a
| ease of parcel No. QOG55739. It noted that it mght, wthin 30 days,
request the Board to stay the effect of the Decision. However, there is no
record that CECdid so. Further, although BLMwas thus free to | ease that
parcel, we are inforned that no | ease has been i ssued.

n appeal, CEC contends that BLMs Decision to issue a | ease w thout a
No Surface QGccupancy (NSQ stipulation, "wthout first conplying wth
[section 102(2)(Q of] the National Environnental Policy Act of 1969
(NEPA[, 42 USC 84332(2) (O (1994),] violates Federal law" (S atenent
of Reasons (SR at 2.) The CEC argues that

because the lands in the appeal ed parcel are roadl ess and qualify
for inclusion in the National WIderness Preservation System and
because i ssuance of a non-NSO | ease neans that the | essee obtai ns
vested and irrevocabl e rights to drill on and devel op the | ease,
the act of leasing these |ands wthout [an] NSO stipul ation[]
constitutes an irretrievabl e coormtnent to devel opi ng t hese
lands. Such a conmitnent requires BLMto performadequate, site-
speci fi c NEPA anal ysi s.

(SSRat 3.) The CEC recogni zes that, in January 1991, BLManal yzed the
environnental inpacts of oil and gas |easing on 5.145 mllion acres of
public land located in all or part of seven resource areas in Gl orado.
Included in these areas is the Littl e Shake Resource Area, which
enconpasses the land in parcel No. Q3G 55739. However, CEC nai ntai ns that
the docunent did not adequatel y address the site-specific inpacts of

| easing any particular lands, including the effects of any resulting oil
and gas expl oration and devel opnent. Thus, CEC argues that BLMnust now
performa "site-specific environnmental inpact statenent [BY." (SR at
9.)

At the outset, we note that the tine for taking an appeal fromBLMs
Decision that the Vermllion Basin (North Uhit), including the land at
i ssue here, was not suitable for designation as a VA has | ong si nce
passed. The BLMprovided notice to the public, including CEC of its Hnal
Initial WIderness Inventory Decision by publishing notice of it in the
Federal Register on August 31, 1979. See 44 Fed. Reg. 51339 (Aug. 31,
1979). The (EC had 30 days followng the date of publication to file an
appeal therefrom pursuant to 43 CF.R 8§ 4.410(a). It did not do so.
Thus, we conclude that the doctrine of admnistrative finality precl udes
CEC fromlater chal lenging BLMs decision. See San Juan Gounty Gonmissi on,
123 IBLA 68, 71 (1992), and cases cited. Ve know of no | egal nandate that
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requires BLMto nmanage the Vermillion Basin (North Lhit) area on the basis
that, although finally rejected as a V@A it mght, at sone unspecified
future tine, be designated by Gongress as a protected wlderness area. See
Sout hern Wah WIderness Aliance (SUM), 128 I BLA 52, 65-66 (1993); SUM
122 1BLA 17, 21 (1992).

Ve turn to the question of whether BLMviol ated section 102(2)(Q of
NEPA by failing to prepare a site-specific HS prior to decidi ng whet her
to | ease parcel No. QOG- 55739 for oil and gas purposes.

[1] S nce an HS has been prepared, addressing the environnent al
consequences of oil and gas leasing in the Little Shake and ot her resource
areas, the issue becones whether that HS satisfies section 102(2)(Q of
NEPA Inorder to do so, an BS nust prinarily be a "detail ed statenent. "

16 USC 84332(2)(Q (1994). It nust reflect that a Federal agency has
"taken a 'hard | ook’ at environnental consequences" of a proposed action,
Kleppe v. Serra Qub, 427 US 390, 410 n.21 (1976), and thus not "swept
[difficult environnental issues] under the rug,” Slvav. Lynn, 482 F. 2d
1282, 1285 (1st dr. 1973). In general, it nust fulfill the prinary
mssion of NBPA which is to ensure that a Federal agency, in exercising
the substantive discretion afforded it to approve or di sapprove a project,
is fully inforned regardi ng the environnental consequences of such action.

See 40 CF.R 8§ 1500.1(b) and (c); Natural Resources Defense Gouncil v.
Hodel , 819 F.2d 927, 929 (9th dr. 1987).

In deci ding whether an B S pronot es i nforned deci sionnaking, it is
vwel | settled that a rule of reason wll be enpl oyed such that the question
becones "whether an B S contains a ' reasonabl y thorough di scussion of the
significant aspects of the probabl e environnental consequences.'” State of
Galifornia v. Bock, 690 F.2d 753, 761 (9th dr. 1982) (quoting from Trout
Lhiimted v. Mrton, 509 F.2d 1276, 1283 (9th dr. 1974)).

Wien BLM has conplied wth the procedural requirenents of section
102(2) (Q of NEPA by actually taking a hard I ook at all of the
environnental inpacts of a proposed action, it wll be deened to have
conplied wth the statute, regard ess of whether a different substantive
deci si on woul d have been reached by this Board or a court (in the event of
judicial review. See Srycker's Bay Nei ghborhood Gouncil, Inc. v. Karlen,
444 U S 223, 227-28 (1980), and cases cited. V& have long stated that
BLMs decision to go forward wll not be overturned unless it is shown, by
a preponderance of the evidence, that it failed to consider or to
adequat el y consi der a "substantial environnental question of naterial
significance." SUM 127 IBLA 331, 350, 100 Interior Dec. 370, 380 (1993).

Wien BLM decides to | ease public lands, it is required to consider the
potential inpacts not only of |easing but al so of exploration and
devel opnent under the | ease since, by leasing, it has nade an irretrievabl e
coomtnent to permt such activity, in sone formand to sonme extent.
Serra dub v. Peterson, 717 F.2d 1409, 1414-15 (D C dr. 1983). However,
we
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are not persuaded that the finat HS (FES in this case did not provide an
adequat e anal ysis of the site-specific inpacts of issuance of an oil and
gas |lease for parcel No. GQOG 55739.

Under its proposed action alternative, BLMconsidered a varied program
of leasing and no leasing in the Little Shake Resource Area: 765,610 acres
(Sandard Terns), 388,650 acres (Gontrol |l ed Surface Wse), 860, 220 acres
(Timng Limtation), 57,894 acres (No Surface Qccupancy), and 35, 380 acres
(No Leasing). (FESat 2-13 through 2-15, 2-26.) Such |easing/no |easing
was further broken down on the basis of four regions in the Resource Area,
whi ch were defined by their relative potential for producing oil and gas
and identified on a nap of the area. 1d. The BLMal so proj ected t hat
there would be a total of 550 wldcat and devel opnent wel |'s, distributed
primarily in the regions wth noderate to high oil and gas potential, which
woul d disturb a total of 6,672 acres at any one tine and 12, 350 acres over
the 20-year life of the plan. 1d. at 2-2, B2. Mreover, the FHS
denonstrates that BLMconsi dered the inpact of oil and gas | easing and
subsequent oil and gas expl orati on and devel opnent throughout the 5.145-
mllion acre study area. A so, BLMthoroughly revi ened the nmany specific
potential environnental inpacts taking into account the diversity of |and,
plant and ani nal species, and other environmental factors across that area.

Id. at 2-31, 3-1 through 3-36, and 4-1 through 4-31.

The C(EC asserts that parcel No. Q3G 55739 contai ns | ands whi ch serve
to distinguish it fromthe other |lands expressly addressed in the FE S
However, CEC has presented no evi dence that the 1, 284.56-acre parcel, as
opposed to the entire or other portions of the Vermllion Basin area, is so
distinct that we can conclude that BLMover| ooked a particul ar site-
specific inpact that woul d be experienced in that parcel alone.

V¢ therefore conclude that, in determning the environnental
consequences of |easing parcel No. Q3G 55739 or any of the other |and
exam ned during preparation of the FHHS and found suitable for leasing wth
surface occupancy, BLMwas not required to consider the inpact of |easing
on possi bl e desi gnati on by Gongress of non-VA | and as w | der ness,
especi al | y where such desi gnation had not even been fornal |y proposed at
the tine BLMprepared its FHS See SUM 128 IBLA at 65-66. That i npact
was "renote and highly specul ative™ and, therefore, did not warrant
environnental analysis. Trout Whlimted v. Mrton, 509 F.2d at 1283.

Moreover, we find nothing in Smthv. US Forest Service, 33 F. 3d
1072 (9th dr. 1994), cited by CEC which requires BLMto do anyt hing nore
than it has done. The court in Smth did not require the Forest Service,
whi ch was deci ding whether to permt a tinber sale, to address the ef fect
of that action on possible wlderness designati on by Gongress. A best,
the court in Smth stated, as quoted by CEC that "the possibility of
future wlderness classification triggers, at the very least, an obligation
on the part of the agency to disclose the fact that devel opnent w | affect
a 5000 acre roadl ess area.” (Supplenental Authority and Satenent at 3
(quoting fromSmth v. US Forest Service, 33 F.3d at 1078) (enphasis
added).) The court was speaki ng of a 6, 246-acre roadl ess area, of which
4,246 acres had never been inventoried by the Forest Service for potential
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designation as w | derness, and 2,000 acres had been so inventoried but then
rejected by Gongress for wlderness designation. See Smth v. US Forest
Service, 33 F.3d at 1074, 1077. In these circunstances, the court

concl uded that the Forest Service should at |east "acknow edge the

exi stence of the 5,000 acre roadl ess area,” and that devel opnent m ght
affect it, where that area had never before been recognized. 1d. at 1079.

In the present case, we are not faced wth a roadl ess area of nore
than 5,000 acres whi ch had never been inventoried and acknow edged by BLM
Rather, nost of the entire Vermllion Basin (North Lhit), including a
snal | portion of parcel No. Q3G 55739, was inventoried and found unsuitabl e
for potential wlderness designation. Having nade this determnation, BLM
is not nowrequired to reconsider howleasing, and potential oil and gas
expl oration and devel opnent, may affect its suitability as a w | derness
area.

Above all, C(EC has failed to identify any potential significant
environnental inpact, site-specific or otherwse, that was not adequately
addressed in the FHS W therefore conclude that (EC has failed to
denonstrate, by a preponderance of the evidence, that BLMfailed to
consi der or to adequatel y consider a "substantial environnental question of
naterial significance.” SUM 127 IBLA at 350, 100 Interior Dec. at 380.
Nor are we persuaded that there is any new circunstance or infornation,
arising since preparation of the FHS which indicates that there may be a
significant environnental inpact not previously considered, thus requiring
preparation of a supplenental HS See 40 CF. R § 1502.9(c); Mrsh v.
Qegon Natural Resources Gouncil, 490 US 360, 374 (1989); CGEC 130 IBLA
61, 67-68 (1994).

Accordingly, we find that BLMdid not violate section 102(2)(Q of
NEPA by not preparing a site-specific BS addressing significant
environnental inpacts of |easing parcel No. Q3G 55739. The CEC has fail ed
to denonstrate that the present case differs from\Ventling v. Bergland, 479
F. Supp. 174, 180 (DS D), aff'd, 615 F.2d 1365 (8th dr. 1979), wherein
the court said: "[Where [a] programmatic BSis sufficiently detail ed,
and there is no change in circunstances or departure fromthe policy in the
programmatic BS no useful purpose woul d be served by requiring a site-
specific HS ™

Fnally, CEC contends that, by deciding to proceed wth | ease

i ssuance, BLMis violating its ecosystempolicy, as expressed in a docunent
entitled "Ecosystem Managenent in the BLM Fom Goncept to Cormtnent. "
(Ex. J attached to SR SR at 12, 14.) That policy, according to CEC is
to "manage the public lands to sustain natural ecol ogical processes and
functions." Id. at 13 (quoting fromEx. J at 3). The CEC however, has
failed to showthat issuing a | ease for parcel No. GOG55739 is contrary to
this policy.

W, therefore, conclude that the Sate Drector, in his Novenber 1993
Deci sion, properly denied CEC s protest to the proposed i ssuance of an oil
and gas |l ease for parcel No. GQOG55739. See CEC 125 | BLA 210, 222 (1993).
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

John H Kelly
Admini strative Judge

| concur:

RW Milen
Admini strative Judge
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